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1. Introduction

With the title of this paper we want to indicate that the rdations between date, reigion
and legd plurdism foom a mgor aea of dtention in our project group on legd
plurdism. The subtitle refers to the research that we intend to carry out over the next few
years. In this paper, we want to show how the issue of lega plurdism is rlated to the
generd research programme of the Max Planck Indtitute for Socid Anthropology, and
how thiswill be concretized in our own research plans.

The inditute€s decison to focus on propety rights collective identities and
conflict indicates that the research programme is informed by crucid contemporary
socid, economic and politica problems (Schlee 2000). While these are sudied in ther
higorica dimenson, specid emphess is placed on the contemporary gStuation and the
recent dramatic politicd and economic changes which have brought them about. To Sate
it in more generd terms. the world is going through a period of change that has certain
specific features which are often summarized by the term “globdisation”. These features
are perhaps not dtogether new but the intendty, extensty, velocity and impact (Held et
d. 1999) of the processes creding interegiond and transcontinental reations,
transactions and inditutions  are quite extreordinary and seem to affect the farthest
reaches d the world. They have led to a new geography of political and economic power
relationships and of culturd meanings. They have ds0 led to a new geogrephy of law
and legd plurdiam. With that we do not mean that the whole world is becoming one
gngle economic, sodd and poliicd sysem or that law is being increesngly
homogenized. In some respects there is perhgos more uniformity, but there is sufficient
evidence to tdl us tha the effects of these new globd interdependences and
configurations are not a dl uniform and may even increase regiond and locd diversty.

! This working paper is the revised version of a lecture given at the Max Planck Institute on November,
28, 2000. We thank Susanne Brandistédter and John Eidson for their helpful comments and
suggestions.
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As a consequence of transnationa economic processes we can observe increasing
economic differentiation between, and within states. These processes have some radicd,
and radicdizing, effects. They go hand in hand with tensons and hidden and open
conflicts, tha often cyddlize aound ethnicity and rdigion, but moslly have srong
economic, politicd and socid underpinnings. While we cannot be certain that ethnicity
and rdigion are the main causd factors initiating these tensons, they seem to acquire
their own momentum once the processes have been st in motion. For example, the
dividing lines in access to property and to politicad power, and thus dso conflicts over
property and politica decison making, in many indances, run dong lines of ethnic or
reigious dfilition, thereby often intensfying and accderaing ethnic and rdigious
identity formation. These new manifestations and congtdlations require as much andyss
and theoretica work as they deserve empiricd research. We have to be suspicious of too
broad and smple explanations and generdisations thet ignore specific Stuaions.

The state, state law and legal pluralism

One important and much discussed issue is the dianging role of naion dates in many
parts of the world. While in some respects and in some regions naion sates are losing
influence, in other respects and in other aress they have never in higory been as
important as a the turn of the 21% century. I many parts of the world there seem to be
drong tendencies towards regiondization and decentrdization which affect the
sovereignty and the actud autonomy of nation dates both from without and from within.
In other regions, where fully fledged nation States have never redly gotten off the
ground, the date organision crumbles under the ondaught of  ethnic, rdigious or
caimind viodlence. At the same time, in many dates there is much intensve
governmentd control by date and supranationd  inditutions over the common
populaion.® These developments shape the legal landscapes, property regimes, the ways
in which ethnicity and reigion are conditutiondly and inditutiondly anchored, the role
of the centrd government in rdaion to locd, regional and transnationd government
agencies, and the modes in which conflicts are dedt with and clams and decisons are
legitimized.

% The extent to which globalisation has affected state sovereignty and autonomy is hotly debated. For
overviewsseeHed et a. 1999, Featherstone et d. 1995.



Lav plays an important and problemdic role here. Law lays down normative
blueprints for socid, economic and palitical organizetion; and at the same time provides
the legitimation of these organisationad forms. Reigion and ethnicity are becoming new,
legally relevant categories in many parts of state legd systems' that are of great socid,
economic and politicd relevance. Law, palitics, economy, religion or culture thus are not
mutudly exclusve caegories. Law is fundamentdly rdated to socid, economic and
political power. It is an important resource of power, it consolidates and legitimates
power postions, but it can dso be a resource for the less powerful, individuds or
populaion groups, in ther druggle againg oppression. In their generdlized and abdract
form, normative structures may constrain peopl€'s actions or, dternatively, open options
for actions by offeing patterns of behaviour and criteria for decision making.
Normative dructures legitimize decisons and dams in cases of conflict. Findly,
normétive structures alow for social control and the legitimate use of violence.

We rady find oursdves in gtudions where only one st of norms is
avalable the gtudtion of legd plurdism is more the rule than the exception. Legd
plurdism indicates a condition where more than one legd sysem or inditution co-
exis with respect to the same set of activities and rdaionships® The clearest
expresson is the coexisence of government law, legd orders based on traditiond
legitimations and on religion. But often thee ae dso new forms of locd legd
regulations (“unnamed law") which cannot be subsumed under these larger systems.
Furthermore, in the recent padt, transnationd and internationd law and conventions
have increesngly darted to play a role in congdlations of legd plurdism. They have
introduced human rights  issues, they regulate environmentd issues, access and
exploitation rights, and the legd daus as wdl as paliticd and economic rights of
"indigenous peoples’.® The legd demarcation of the spheres of respective vadidity of
these subsystems has dways been dynamic and contested, and the actud sgnificance
of the legd systems for socio-economic organisations has changed with the economic
and politicad power of ther proponents. This gives people certain choices between
normative repertoires and procedures to legitimate their interests. Where date law

4 When we talk about legal systems and legal structures, this does not mean that there needs to be much
coherence. In fact, most legd systems are fragmented and full of contradictions. But we would il
maintain that it is important to look into the ways in which individua norms or clusters of norms are
st in awider normative setting.

5 For discussions of the concept of lega plurdism, see Griffiths 1986, Merry 1988, VVanderlinden 1989,

F. von Benda-Beckmann 1997.



mekes maiters of socid or ethnic origin or rdigious afiliation irrdevant and dlocates
economic and politica rights and duties on the bads of abstract equdity, village laws or
religious laws may do just the opposte. Conflicts over interests therefore can be carried
out as conflicts between different legd systems, and the question of what the reevant
legd sysem is, and what law is, becomes an object of palitica struggle aswell.

The sudy of cognitive and normative legd conceptions, the extent to which
they are systematised, and how different bodies of rules and principles coexig within
one political organisation is one important dement in the sudy of legd plurdiam. As
legd anthropologiss we are paticularly concerned to explore what the dgnificance of
such sysems is for the politicd, economic and socid organisation. This means
looking into the ways in which they actudly condran and enable interactions, how
legd modes of organisation, transaction ad procedures are mobilised in the socd,
economic and political drategies of a variety of actors — internationad organisaions,
governmental agencies, socid movements, and individud citizens, and how they ae
inscribed into socid relaionships and institutions.

Legd plurdism in mogt regions of the world is not a new phenomenon. But
congdlations of legd plurdism and the rdaive weght and independence of the
vaious normative orders seem to be changing in important ways. In many regions of
the wald, and mogt drongly in many dates in South and South Eagt Ada, the Middle
Ead, Africa and parts of the former Soviet Union, the role of religion and of rdigious
lawv has increased to such a degree tha some authors, such as Sheyla Benhabib
(1989), talk of a “re-enchantment of socid lifé’. This new emphass on rdigion
impinges on property regimes and inheritance, but has dso very much to do with
ethnicity, with access to politicd power and pogtions in government, with notions of
what the nation dtae should look like, and with wha the guiding principles of
government and date law should be. Reigion and religious law therefore deserve
much more attention than has been given to them in most work on legal plurdism.”

There is dso an increasing sSgnificance of transnationa and internationd law.
In some fidds of economic organisaion, finandd transactions and trade, there are
efforts to devdop a globdly vdid law. Among lavyers and political scientigs this has
led to a greater interest in legd plurdism, but ther discussons of the effects of

® UN and ILO conventions, Rio declaration, etc. See van der Fliet 1994, K. von Benda-Beckmann
2001



globdisation tend to focus on the changing reaionships between the dae and Sate
law on the one hand, and transnationd actors and transnationd law on the other. They
ae manly concerned with the legd condruction of the rdative spheres of vdidity
between these sysems. They pay little atention to congdlations of legd plurdism
from the perspective of nondae legd orders, and, more importantly, to the various
ways in which the socid, economic and politicad dgnificance of the various legd
orders become manifest in peopl€'s interactions and uses of these laws. But here we
have to assume that a nationd, regiond and locd leves these developments do not
persede the exiding congelations of legd plurdian which ae themsdves
consequences of earlier transnationd and transcontinental processes. They add a new
layer of law to the exiding plurd systems, and change them. Globdisaion may cal
for uniform regimes of property in orcer to pave the way for world markets, but new
property regimes do not eesly supplant old ones. They continue to exid, sometimes
in a trandformed or weskened form, sde by sde with new regimes. Clams to
property often remain grounded in rivad normative settings, which are sdectively
invoked, depending on the ethnic or rdigious group one bdongs to. Typicdly thus,
new legd forms exis dde by dde with older ones transnaiond and deae lav co-
exigs with cusomary law and with religious law.

The ways in which these developments work out may be quite different, due to
the specific higoricd, politicd and economic characterigics of the region. In our
project group, we are interested in finding out how these generad tendencies work out
in spedific settings. In the future research of the project group the man focus will be
on the fidds of rights to naturd resources, property rights socid security and dispute
management. We shdl drive towards compardive generdisations over the conditions
that influence the reaive dgnificance of date, internationd and transnationd law,
religious law and locd forms of treditiond, or perhgps better, neotraditiond law in
these fidds Regiondly, mog dtention will be given to the Stuation in Morocco, the
Indian subcontinent and Indonesia

" See F. and K. von Benda-Beckmann 1993. For one of the few systematic approachesto legal
plurdism in the Idamic world, see Duprez et a. 1999.



Indonesia and Minangkabau

Our own mgor research activities will focus on the South Eagt Asian region, and in
paticua on Indonesia® This region is undergoing dgnificant changes in  the
reaionship between the daie and its nationd law, reigion (in paticular 1dam),
traditional legd orders and internationd and transnetiond law. The fdl of the Suharto
regime has accderated and intensfied these changes. Recent years have seen many
and sometimes contradictory devdopments in the configuration of these normative
orders and their socid dgnificance. The law of the date has lost much of its
legitimation, though important seps towards improvement have been initisted and the
dae is 4ill generdly hdd to be essentid for achieving a democratic form of
government and for preserving the unity of the state. But the date and dteate law are
contested from two Sdes by Idam and by locd customary normative orders cdled
adat. The forces that bring about such renvigorated assartions of non-state normétive
orders come both from indde Indonesa and are aso based on transnationd linkages.
There are a number of problemaic and contradicting tendencies that need further
research.

Firs, decentrdisation is abig issue in Indonesa This is partly due to externd
pressure by the World Bank and IMF, but there are dso drong internd demands
pushed by regiond politicdans and population groups tha no longer want to be
dominated by Java This has led to intendve debaes about the rdationship between
the date legd sysem and locd cusomary laws and to conflicts over a more equd
digribution of the revenues from naturd resources throughout the regions. Regiond
politicd and economic dams are ds0 caught up in vident assations of ehnic and
religious difference, and in severd regions there are demands for sdf-determination
or even secesson. Many who are in favour of decentrdisation, a the same, time are
deeply concerned about keeping the country together.

8 This continues earlier research in Indonesia In 1974 and 1975 we carried out fidd research in West
Sumatra and in 1985 and 1986 on the idand of Ambon. Between 1995 and 2000 we co-ordinated a
research progranme on "Legal compledty, ecological sustainability and social (in)security in the
management and exploitation of land and water resources in Indonesa: comparative perspectives and
policy implications”. This was one of the projects funded in the context of the new Cultural Agreement
between Indonesia and the Netherlands by the Roya Netherlands Academy of Arts and Sciences (KNAW).
It involved the Department of Agrarian Law of Wageningen University and the Faculty of Law of Erasmus
University, Rotterdam on the Dutch side, and the universities of Padang, Ambon, Ujung Pandang and
Yogyakarta In 1999 and 2000 we resumed our research in West Sumatra. In the coming years, we shdll
cooperate closely with the new KNAW-project on “Indonesian responses to the crisis’ which garts in
2001



Second, property rights, especidly to naurd resources, have assumed new
economic and politicad sgnificance. The rights to control and use naurd resources
are highly and openly contested. Especidly dnce the fdl of the Suhato regime and
the weskening of the dale adminidration, the da€'s rights to resources are being
quegtioned. Clams are often based on different, competing legd orders, varying from
cusomary law, to various levels of sate law and internationd law. Many forces that
aupport adat cdams are locdly Stuated, but they are dso supported and re-created by
some transnationdl  ecological  organisations, which are promoting community based
resource management. Assertions of adat rights to naturd resources and the policy of
decentrdisation thus indicate a new reviva of adat. Ironicaly this occurs a a time
when, generdly spesking, authoritative knowledge of adat and adat-based power has
dramaticdly dedined. Though adat-based cdams ae manly directed agang the
authority of the centrd date, they coincide with highly problematic and, a times,
violent forms of exduson of ehnic and dso of rdigious groups within regions such
asin Aceh, Mauku, Timor or Irian Jaya (Papua).

Also Idam and Idamic lawv have gained in impatance in many spheres of
socid life. A criticd stance against a government regarded as corrupt is supported by
locd and naiond religious leaders and paties as wdl as by internaiond religious
organisations. The conditutiond ss-up of the date is questioned, with strong voices
cdling for a theocratic date, though the grest mgority of Indonesans would not
welcome this. The Indonesan government, on the other hand, while preserving the
multi-confessond nature of the date and date ideology, has increesngly embraced
Idam. In some regions, this is rdated to tendencies towards politicd autonomy and a
more religioudy informed ethnicity as wel as to control over naturd resources. Here
too, globdizing processes ae a work. Communication technologies have connected
people within the country to an unprecedented extent, and they are acutdy aware of
developments that are going on esewhere in Indonesa and in the world. Information
that reaches the locad politicd centres via interngt and mobie phone is further
digpersed ordly by people traveling by motorcyde, minibus or boat to places 0 far
away tha there is no wdl-functioning telephone connection. It has been sad that the
overthrow of the Suharto regime was possible because of mohbile phones. For the first
time snce he came to power, the dae inditutions could no longer control their
subjects. People fdt rdatively safe to communicate subversive idess and plans. The
liberating effect of modern telecommunication technology is spectaoular. For anyone



who was familiar with Indonesa under the Suhato regime, the changes ae
overwheming. But the effects have been highly contradictory. There are places with
violent conflicts as wel as places in rddive peace where the potentid conflicts over
property, in paticular naturd resources, and access to politicd power have s far
remained under the surface. There are serious atempts to try to improve the qudity of
the government and to bring back notions of the rule of law into the government, but
the degree of corruption seems to be higher than ever. There seems to be an acute
sense of uncertainty as to how long one will be able to maintain access to this kind of

revenue.

Minangkabau

Our own research in the coming years will mainly focus on West Sumatra, the
heartland of the Minangkabau people. Minangkebau has a rather long, rdativey wel-
documented and particulaly interesting history of legd plurdism.® It began well
before the colonisation by the Dutch, which began in 1818. The Minangkabau are the
world's largest population with métrilined descent. They have a long tradition of high
educaion and migration and a high profile in the politicd formetion of the nationd
date. They have dso become well known for ther daborated adat. The adat of the
Minangkabau was the adat pusako, the adat of marilined inheritance, or adat
kamanakan, the adat of the (matrilined) nephews and nieces. Matrilined principles
underlay the politicd organisation of the nagari, village republics, whose condituent
units were matrilined descent groups beonging to the different named locdised
matri-dans. It was dso the primary principle for organisng economic life, in
paticular property and inheritance affars. But the Minangkabau ae dso devout
Mudims. Of course, Idam and Idamic law have quite a different normative blueprint
for socid, economic and political organisation. Thus well before the colonisation of
Minangkebau began in the early 19" century, Minangkebau had an explicit legdl
plurdian. With the coming of the Dutch, legd plurdism entered a new phase, and
ever dnce there has been a triangular st of reations between the legd and
inditutiona set-up of the colonid and laer the Indonesan adminigration, adat and

[dam.

® For our researchiin Minangkabau in the mid-1970s, see F. von Benda-Beckmann 1979, K. von
Benda-Beckmann 1984, F. and K. von Benda-Beckmann 1988, 1994.



The reationship between each of these legd systems has changed repeatedly
in the past and continues to vary. In the pre-colonid phase, Idam was mainly adopted
& a bdief sygem suppressng the mixture of animigic and Hindu bdiefs that
condituted Minangkabau adat, while the sodo-politicd and economic  organisation
continued to be dominated by marilined principles The rdigious offices of Imam
and Chatib were incorporated into the clan dructure and successon  occurred
according to matrilined principles. Ealy in the 19" century, a group of Minangkabau
who had been to Mecca, worked in the Ottoman army and became associated with the
Wahabite rebdlion agang the Ottomans in Arabia, brought a much more orthodox
veson of Idam back to Minangkabau and darted to convert the kafir Minangkabau
to the right bdief. This led to a long dvil and rdigious war in Minangkabau, the
Padri-war, in which many nagari were occupied for more than a decade by Pedri
forces, who introduced a theocratic and teritoridly based government. The Dutch,
who until then had only occupied some smdler trade posts on the coadt, were asked to
intervene in this war by the opponents of the Padri and subsequently incorporated
West Sumatrainto their colony.

Dutch colonid law regulated the relaionships between the three sysems and
thelr respective spheres of vdidity. In ther indirect rule policy, the Dutch largdy
relied on adat and adat leaders and tried to contain the legd and palitica influence of
Idam, Idamic law and Idamic leaders Colonid law conceded condgderable room to
adat inditutions and adat law, egpecidly in the fidd of family law, propety and
inheritance. Adat law was ds0 the officid law for Minangkabau in the colonid courts.
This gpplied to subgantive rules only. Procedurad law was in principle Dutch law with
some modifications. Idamic law was hardly recognised at dl. Nagari government in
theindirect rule sysem waslargdy based on adat and adat leaders.

However, the officid colonid legd and adminigrative sysem did not keep
the village populaion, adat and religious leaders from devisng their own ideas about
the respective vdidity of the different legd orders and politica inditutions and from
actudly udng them in sodo-economic life. Open aggresson, accommodation and the
negation of contredictions and subtle indications of the rddive superiority of one
system over the other characterise different stages of this history (see F. and K. von
Benda-Beckmann 1988). As dsewhere in colonid and pod-colonid sdtings, the
recognition and retegulaion of nondae legd sysems and inditutions contributed to
a greater plurdity within the bodies of law cdled adat and Idamic law. Adat
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concepts, rules and principles were frequently interpreted by colonid judges and
administrative officids in terms of Dutch lega categories and thereby transformed.™®
Interpretations of adat, cdled adat law, by lavyes and courts and locd
interpretations of adat came to coexis, each with its own dynamic of change. At the
levd of village government, two padld sets of Vvillage councils deveoped: the
officdly regulated village coundils (Kerapatan Negeri, KN) that incorporated some,
but not dl traditiond village leaders, and the Village Adat Councils Karapatan Adat
Nagari, KAN), which were not recognised but which based their legitimacy on village
adat. This dudism, in different inditutiond forms, dso remained characteridic of the
politicd organistion of mog nagari after Indonesds independence In the fied of
religious law, there were smilar developments. Alreedy wel before the Dutch
colonisation of West Sumdra, folk Idamic interpretations and inditutions existed Sde
by sde with hybrid forms in which Idamic and adat eements became com pounded,
as wdl as with scholarly interpretetions and teechings of Idamic law. But the date
added new complexities The colonid dae and laer the Indonesan date dso
engaged in the re-interpretation and regulaion of Idamic law, for example by
legidation on mariage, the collection and didribution of zakat, the Idamic dms tax
andinheritance. ™

There is thus a rather complex congdlation of reationships between the
different legd orders, in which changes in each of the binary rdationships in ther
tun influenced the totd congdlaion of legd and inditutiond plurdism, but which
were quite different in the different domains of socid, economic and politica
organistion. In the research we caried out in the mid-1970s we described and
ardysed some of these changes. The research focused on the historicd development
and contemporary role of legd plurdism in village politics dispute management &
the village levd and in Indonesan date courts, and propety and inheritance affairs

0 This has been much discussed under such labels as the “invention” or “credtion” of customary law.
However, the extent and pervasiveness of such inventions has sometimes been exaggerated on the besis
of very specific and sdective evidence such as academic writings and court judgements. These indeed
often transformed loca legd idess by interpreting them in terms of European legd caegories, or by
conscioudy changing them in line with sociopoliticdl and economic policy imperatives. In 1909, three
quarters of a century before Asad's (1973) book, Van Vollenhoven, the father of Indonesan adat law
dudies, dready diagnosed these transformations when writing about the misrecognition of adat. It is
often owverlooked that a the locd level, people continued their own legd traditions. While these were
certanly influenced by the changing politicd, economic and legd environment, many court decisons
became “re-adatized” againin village legd palitics, see K. von Benda:Beckmann 1984.
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The mgor focus of our new research will be on the changes in the more recent history

of the past 25 years. Generdly, we shdl pursue three mgjor research questions.

1 We ae intereted in leaning how the congdlaions of legd plurdism have
changed.

2. We want to undergand the combination of externd and internd factors which
brought about these changes.

3. We ae interested in how these changes affect socid and economic behaviour of
those (individuds groups and organisations) operating within the context of legd
plurdism.

We want to see how the didribution of power and economic resources and atendant

proceses of excluson and incluson are affected, and how conflicts are carried out.

And we want to see how this affects the formation of identities of the Minangkabau,

and between Minangkabau and non-Minangkabau resdents in West Sumatra This

means that we have to look into the ways in which different categories of actors are
influenced in ther behaviour by the changes in the congedlaion of legd plurdism,
and how they use different lega repertoires — subgantive rules and procedures — in

their socid, economic and politicdl drategies We shdl focus our ressarch on a

number of overlgoping and interrdlated domains.

Changing gover nance structures

The changing congdlations of legd and inditutiond plurdism will dso be sudied in
the fidd of locd government. As a result of the politicadl developments in Indonesia in
the past two years, and dso influenced by the world wide cal for democratisation ad
decentrdisation of authoritarian dates, the organisation of regiond “autonomy” and
locd government have entered a new phase of politicd and legd dynamics
Decentrdisation policy in Indonesa ams a giving more “autonomy” to the digricts
kabupaten. It will more or less diminate the levd of sub-didricts and may dso
serioudy curtal the power of the provinces. Decentrdisation will mean that a number
of line minigries with ther verticdly organised buresucratic inditutions from the
capit, via provinces, didricts (kabupaten) to the sub-didricts (kecamatan) will be
dosed down, and it will give more room and authority to regiond adminidrations It

1 Aswe obsarved on Ambon, aloca mix of adat and Idamic rules for zakat, governmenta rulesand
more Koranic interpretations of zakat co-existed even in one village; see F. von Benda-Beckmann
1988.
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will certainly involve mgor changes in resource flows from the centre to the regions,
but it will dso provide more room to the regiond adminigrations for regiond tax
collection and spending.

The decentrdisation processes in West Sumatra are particularly interesting
because they dso lead directly to changes in local government. In this sphere, too,
changes in the rddionship between dae rdigious inditutions and adat ae taking
place. The dructure of locd government is hotly debated and fiercdy contested
because much economic and adminidrative power a village leve is involved. This
mainly concerns the authority and use rights with regard to village land and fored,
and decison making powersin village politics and conflict management.

Until the 1980s, date locd government was largely based upon the dructure
of the Minangkadbau nagari, the pre-colonid village republics that had been
incorporated as the lowest level of adminidration within the colonia sate and by and
large remained so until 1979. The law on locd government of 1979 introduced a new
village government system, manly based on the modd of Javanee villages (desa).
Minangkabau nagari were too large and heavily populated for the desa modd. After
some resistance, the desa modd was eventudly implemented in West Sumatra in the
ealy 1980s Initidly the nagari were split up into severd desa. These were usudly
built upon the previous teritorid subdivisons of the nagari, the jorong (village
sections). But many desa turned out to be too smal and eventudly the number of desa
was reduced again, often by comhining two adjacent desa to become a new and larger
desa. Candung Kota Lawas for instance — the nagari where we did our main fied
research in the mid-1970s - was firg divided into 12 or 13 desa and then into 6. Soon
after the introduction of the desa system, it became clear that the power and authority
dructure of the desa government was quite different from the old nagari government.
The desa adminigration was not recognised by villagers as having authority over adat
matters and especidly over the lad and forest areas that were formerly under the
control of the nagari. The provincid government bowed to the voices of protest and
in 1983 it issued a new indruction tha “recognised” the Village Ada Coundcil
(Kerapatan Adat Nagari) as a mediging decison meking body in adat affars —
dthough the nagari as officid adminigtrative unit no longer existed. The new Law on
Decentrdisation in Minangkabau is teken up to rethink and reorganise locd
government. On the pat of the provincid government there is a commitment to
“return to the nagari”, however it is ill undear how the new inditutions of loca
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government are to be formed;, whether one will go back to the nagari that exised
before the introduction of the desa system, or whether some of these nagari will dso
be divided or joined to form new nagari.12 The discusson is of great symbolic and
political importance. Those in favour of a return to the nagari system hope to increase
the overdl role of adat and adat functionaries. Opponents fear the power of what they
consder to be a reactionary and poorly educated bunch of old men who may try to
gain control over large tracts of land.

There are a number of research questions here. Which units will become a
nagari? In some aress, some desa do not want to return to their mother nagari ad
some ex-nagari are much too large and too populated to remain one nagari.

Ancther guestion is what, a the village government leve, the role and rddive
authority and power of dtate-gppointed, eected, adat and rdigious leaders will be in
future village affairs. At present, much of the public discusson concerns the role of
the Village Adat Council and of the adat leaders especidly in exercisng village
judice and their control over village land and forest. In 1999 and 2000, the process of
drafting and redrafting village government regulaions was in full swing; when we were
in Wet Sumatra in July, 2000, the 13" draft was being discussed. The adat lobby,
especidly through the Representative Council of Minangkabau Adat Leaders (Lembaga
Kerapatan Adat Alam Minangkabau, LKAAM), is an active interlocutor of the
provincid government in thee discussons adso submitting drafts of its own. Less
publicly discussed, but rdevant for our problem is the quedion of the role which
Idamic officidswill havein the new locd government.

Rightsto natural resources

In Minangkabau as dsewhere, the control and exploitaion of naturd resources is
embedded in a fidd of tendons between commercid use, subssence use and
ecologicad governance of land and other naturd resources. There are important
changes in that fidd. In the past two decades, the Indonesan date increasingly took
control over and engaged in the exploitation of natura resources. This was a
continuation of the policy of ther colonid predecessors. But due to improved
trangoort facilities and extraction technologies, resources - forests, land and minerd

2\When the desa model was introduced, the 543 nagari (induding Mentawe) became 3,516 desa
After the adaptation of the desa, there remained approximately 1700 desa. One now expectsthat ca
800 new nagari will be formed.
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resources - tha hitherto had not been intensvely used were incressingly exploited by
date enterprises often jointly with transnationd companies While most of these
aress had officidly been sate domain resources, owned by the dtate according to State
law, they had been effectivdy under the control of locd communities who in tumn
congdered themselves to be the legitimate titleholders under their respective adats. In
addition, aess offiddly under locd adat control were expropriated and given to
private companies owned by members of the nationd politicd and economic dite, to
be exploited under concessons and licences. This development had weskened adat
forms of control and exploitation of naurd resources during the colonid period and
continued to do o till the end of the Suharto era and even beyond.

In the fidd of private propety rdations, the government attempted to reform
adat land rights through the Basc Agrarian Laws of 1960. In most regions in
Indonesa, egpecidly outsde Java, there was much ressance to regigering and
trandforming adat rights as regidration was more expensve than promised, the
agrarian bureaucracy did not function wel, and there was no guarantee that the
correct person would be regisered as titleholder. Many women feared digpossesson
through regidration of land rights In 1995, the World Bank darted a new land
regidraion program in order to improve the implementaion of the agrarian
legidation. Again adat rights came under pressure. But in contrast to earlier attempts
tha were lagdy directed & convedon of land titles into private, individud
owrgrship, the World Bank project recognises that registration of “commund lands’
presented specid problems and initiated research on “commund lands ” - though
wha this was to mean remained rather unclear. This new orientation was certainly in
pat due to changes in internaiond thinking about development, and in pat to a
recognition of the continuing force of non-individud property rights

But there were dso countervailing developments. Especidly after the fal of
the Suharto regime, the legitimacy of date control and exploitation rights to land and
forest resources was increasingly contested. With this came a resurgence of adat law -
especidly outsde Java - as a means of legitimizing dams to land, forex and minerd
resources. This dlowed locd people to contest clams based on dae law as wdl as
emphessed their ethnic  identity and politicd  sdf-determination  againgt  the
universdigic and centrdis dams of date law which is often associated with
Javaneedomination.  This revitdisaion of adat law was srengthened by changes in
the ideology and practice of foreign donor agencies Insead of earlier outspoken top-
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down approaches, govenmentd and non-governmenta development organistions
have increesngly turned towards paticipaory project designs in which co-
management of naturd resources, or community-based tenurid arangements are
propagated. This is especidly the case in projects in which the protection of the
environment is a sake. While these projects often restricted the economic space of
locd communities they brought the externd recognition that adat and adat leaders
were important for the dedred sudaingble management of natura resources. This
development was dso supported by the new ideology of decentrdisation adsocated
by the centrd government, the World Bank and the IMF. This new, internationdly
informed recognition of customary law had its own “repugnancy causes’ in that
recognition was conditioned by demands for good ecologicd peformance and
“traditiond” exploitation, that is subsgence and not market-oriented exploitation. In
practice, however, community participation often remaned a holow phrase and
condsed in coopting locd dites for economicdly interesing commercid
exploitation, while serioudy redricting access for the rest of the locd population,
thereby increesng  socio-economic  differentiation  localy.  Neverthdess  these
devdopments generdly drengthened adat as a reevant bass for economic
organisation in the domain of resource exploitation.

Part of our research will be to look in more detall a the extent to which clams
to property rights are made, in which ways, via which inditutions and how successful
druggles over property rights to naturd resources are. In addition we shall ds look
into the subgtantive nature of these legitimations as the laest reinventions of adat.
We will dso look into the role of Minangkabau migrants, for they seem to be
important and sometimes powerful players in these legd dams and conflicts. And
findly we want to see how this affects the formation of identities of Minangkabau
people, and between Minangkabau and non-Minangkabau resdents in West Sumatra

Property rightsand inheritance
The devdopments mentioned above mainly affect the reationship between adat and
date law; in this domain Idamic lawv cannot serve as an dterndive legitimisation of
land and other resource rights. The sStuation is different, however, for private property
relationships and transfers, epecidly for inheritance.

In the druggle over the supremacy of adat and Idam, inheritance was and

continues to be the key issue. The classcd conflict of matrilineal societies between a
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man's children and matrilinea nephews and nieces over inheritance has been caried
out in different contexts, i.e in village and regiond palitics, in disputes in date courts
as wdl as in locd negatiations between would-be hars. Also, the interpretation of the
gradud change towards inheritance of sdf-acquired property within the conjugal
family, has been the subject of heated discussons. The question of which law was to
govern inheritance dso sood as pars pro toto for the more generd question of which
legd system was superior (F. and K. von Benda-Beckmann 1988). Throughout
Minangkabau higory, there have been different ways of deding with this question.
One was to treat it as a conflict between adat and Idamic law, and dtribute the
changes to the influence of Idamic law. As ealy as in colonid times, it was
Minangkabau traders and merchants in paticular who camed that inheritance should
be dong Idamic legd lines Idamic lav was identified as or reduced to “inheritance
by the children”. The Dutch colonid lawyers for whom matrilined inheritance was
an “unnaturd” survivd from former times, supported the development towards
gregter individua autonomy in the fidd of gifts and testaments, but dedared this to be
changes in adat law. Minangkabau adat puriss dso accepted the changes in socid
organisation and inheritance within the conjugd family, but presented them as
“change within adat law”. In the 1950s and 1960s, there were severa Minangkabau-
wide meetings of adat leaders Idamic leaders and locd politicians to discuss the
issue. The reault was a “cartdization” of the inheritance market: sdf-acquired
property was to be inherited according to Idamic inheritance law, hukum fara’idh,
and the inherited lineage property according to mérilined adat rules In 1968, when
the Supreme Court of Indonesia officidly dated that sdlf-acquired property was to be
inherited by a peson’s children and no longer by matrilined reatives, this was
presented as the new Minangkabau adat |aw.

One of our research questions is to what extent there have been recent changes
in inheritance law that may indicate shifts in the relation between adat and Idamic
lawv. We will look at inheritance practices as well as @ decisonmaking processes at
the village levd and in Indonesian civil and rdigious courts.

The differential use of dispute management institutions
Given our ealier research on the differentid use of village and dae courts by
Minangkabau disputants in three court didricts during the period of 19681975, we

are able to give our research on the use of disputes congderable higorica depth. In
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cooperation with staff members of the Centre for Research on Alternaive Dispute
Resolution of the Universty of Padang, we have dready started a smal research project.
In the firg phase (1999/2000), quantitetive data on court use have been gathered in Sx
court digtricts in West Sumatra. The period for which data are recorded spans the past 20
years. Research will be expanded in 2000/2001 to include the rdigious courts in the
same didtricts.

Disputes between village and state

One st of questions will focus on dispute management a village level, and examine
the reaive dgnificance of the various pesons, offices and councls involved in
disoute management. We hope to be able to find out what the effects of the expected
re-establishment of the nagari and its new inditutions will be, in paticular in terms of
decisonmaking authority and politicd and economic power. The quedion is how the
change from the nagari sysem to the desa system has worked out, and what the role
of the Village Adat Council has been since it was officidly recognised in 1983.

Ancther set of questions concerns the extent to which the different Structures
of village organisation (lesa and nagari) were and are able to contain disputes within
the village (see F. von Benda-Beckmann 1985, F. and K. von Benda-Beckmann
1994). We dhdl try to find out whether and why there have been changes in the extent
to which village disputants litigate in the state court sysem and whether the types of
issues disputed have crenged.

Disputes in state courts

As fa as disputes are contained within the village, struggles over decisonmaking
authority within the village and the differentid use of village and dae inditutions
mainly concern the reationship between village adat and date inditutions. But when
disoutes are brought into the State court system, another oppostion comes into view.
In property and inheritance disputes, people can choose between two types of deate
courts, i.e. cvil courts and Idamic courts, both located at didtrict level. At the most
basic levd, the choice of one court reproduces the legitimacy of the rules and vaues
upon which it is condituted. While cvil courts usudly aoply adat law in matters of
inheritance, Idamic courts are supposed to base ther judgements on Idamic law. Thus
while avil courts reinforce the legitimisation of adat law, religious courts reinforce the
legitimisation of Idamic law. The frequency of the use of these courts therefore is an
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important indicator for which type of inditution and which undelying conditutiond
principles are important.

Our research in West Sumatran courts in the mid-1970s showed théet in the State
courts, Idamic and adat inheritance law were viewed as different and contradictory legd
rules. The differences were emphasised rather than defined away in an atempt to find a
legd-paliticd consensus. When in 1968 the Supreme court officidly prodamed the new
inheritance law dating that sdf-acquired property was to be inherited “by the children”
according to changed adat law, it dso took the postion thet Idamic inheritance law was
not valid law in Minangkabau. At thet time, the Idamic courts, for their part, did not
want to meddle with inheritance disputes and referred them to the State courts because
they were aso convinced that these wereadat matters.

Since then, there have been important changes. As a consequence of the
politicl developments mentioned earlier, the jurigdicion and powers of Idamic
courts were expanded in the 1980s and 1990s In 1989 a uniform system of Idamic
courts throughout Indonesia was crested which gave the courts power to enforce ther
decisons. Little is known about the rddive ggnificance of ordinary and Idamic
courts in the recent past in Indonesa A notable exception is Bowen (2000) who
reported an increesng use of Idamic courts and a more orthodox application of
I[damic law, in the Gayo highlands in Centrd Aceh in Northern Sumatra Bowen
reports consderable changes both in court use and legd interpretation. While I1damic
couts ealier have dudioudy avoided opposng adat to Idam, this changed
condderably when in a reform of the court sysem (in 1983) the jurisdiction of
religious courts was expanded and the divison of estates was reserved for them.
Consensuses through which adat and Idamic principles were peacefully accommodated
became suspect. Religious courts now divide estates according to Idamic law even if
prior arangements have been made (Bowen 2000:116). Furthermore, the provincid
gopeds court scrutinised lower court decisons and increesngly demanded thet gifts,
bequests and other transactions be caried out according to the letter of Idamic law
(2000:114). 1t will be interesting to compare the Minangkabau development with the
developments in Northern Sumaira which seems to be going through a more extreme
period of generd Idamization.

The research will explore whether the paterns of “forum shopping” have
changed, to what extent disputants choose civil or Idamic courts, and what the
substantive eaboration of inheritance law in the different courts is We want to look a
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the extent to which decisons taken by courts of firg ingance are effective, in the sense
that they may contain disputes and in the sense that decisions are indeed fallowed up in
post-decison practices. With respect to the subgtantive argumentation in both civil and
religious court judgements, we shdl examine to what extent adat and Idamic law are
trested as didinct legd sysems and opposed to each other, o are interpreted as
involving no contradictions, or are compounded in hybrid rules. We shdl dso explore
the extent to which adat law and Idamic law are interpreted in a“ scholarly” way.

Social (in)security

These and other developments mentioned earier ae dso likdy to influence the
rdaive dgnificance of adat, Idam and dae agencies in the fidd of socd
(in)s=curity, the normative arangements and practices of trandering goods and
sarvices in times of need and distress.

Adat based inditutions and reaionships have long been the most important
eement in the complex arangements for socid security in West Sumatra. In more
recent times other village inditutions religious organisations, and NGOs have
become active in the fidd. Also, the date government has made some limited
provisons Adat arangements for socid security were based on neighbourhood and
kinship and were largdy confined to the nagari. This was drengthened by
precriptive nagari endogamy. Minangkabau have a long tradition of migraion
(merantau). In the pad, this mainly concerned younger men, but more recently it hes
become a far more generd phenomenon. With the increesng and more permanent
migration in the lagt decades kinship reaions have become trandocd and connect
people over great digances. Yet such kinship-based socid security arrangements have
remaned paticularised. Generdly, the crdes of kinship <olidarity ssem to have
contracted. A dronger tendency towards Idamic inheritance law and gift making may
accderate the process in which intrackinship trandfers are reduced to a smdler st of
kin, which is no longer exdusvdy defined through matrilined kinship categories but
increasingly through those of Idamic law aswell.

Moreover, there is a long tradition of Idamic organisations doing much work
in this fidd. Many orphanages, sthools and hospitads have been established and run
by the Mohammadiyah organistion. The Idamic organistions ae nationdly
organised and generdly have a good orgenisstiond setup a the provincid levd,

while there seems to be consderable transnationa support as well.
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The recent policy of decentradisstion dso has consequences in the domain of
socid  security. The Ministry of Socid Affars has been dismantled, and its
repongdhiliies have been trandered to the regiond adminigration, without,
however, decentrdisng the necessary funds or cregting an inditutiond infrastructure
that could teke over these tasks. This means that the structurd financid flows for
socid security from the nationd government have more or less dried up. Also the
presdentid INPRES projects through which the centrd government provided most
financid resources for infragtructure and socid development seem to have come to a
starodtill (F. and K. von Benda-Beckmann 1998). During our lagt vists to West
Sumatra, we got the impresson that nearly dl activities had ceased. The effects of this
on the congdlation of socid security arangements a the locd level will be one of
our research questions.

Given the further retreat of the date, it can be expected that Idamic
inditutions step in and become a mgor, and perhaps the mgor carrier of non-kinship
based arrangements of socid security. The retreat of the state in the doman of socid
security is ds0 likdy to dfect the collection and didribution of zakat, the Idamic
amstax for the poor and needy, in paticular the zakat of dae officids which was
collected via compulsory date regulaions. According to prdiminay data we
collected in 1999, the revenue collected via these mechanisms has dramaticaly
decreesed. In Al likdihood these developments will adso affect the way in which
socid security is organised. They dso may have an influence on the rddive
importance of the related bodies of law. It will be interesting to see what the effects
will be on the normative sructure and practica dgnificance of these developments for
the complex socid security systemn, which traditiondly was mainly based on adat.



21

References

Asad, T. (1973) (ed.) Anthropology and the Colonial Encounter. Atlantic Highlands:
Humanities Press.

Benda-Beckmann, F. von (1979) Property in Social Continuity: Continuity and Change
in the Maintenance of Property Relationships Through Time in Minangkabau, West
Sumatra. The Hague: M. Nijhoff.

----- (1985) Some Comparative Generdizations about the Differentid Use of State
and Folk Inditutions of Dispute Settlement. in: A. Allott and G. Woodman (eds)

People's Law and State Law-The Bellagio Papers. Dordrecht: Foris, 187-205.

----- (1988) Idamic lawv and socid security in an Ambonese village. In: F. von Benda-
Beckmann, K. von Benda-Beckmann, E. Casino, F. Hirtz, G. R. Woodman and H.
Zacher (eds.)) Between kinship and the state: Social security and law in developing
countries. Dordrecht: Foris, 339-365

————— (1997) Citizens, drangers and indigenous peoples Conceptud politics and legd
pludism. In: F. and K. Von BendaBeckmann and A. Hoekema (ed.) Natural
resources, environment and legal pluralism. Specid Issue Law & Anthropology?9,
Dordrecht: Martinus Nijhoff, 1-42

Benda-Beckmann, K. von (1981) Forum shopping and shopping forums. Journal of
Legal Pluralism 19: 117-159.

----- (1984) The broken stairways to consensus: Village justice and state courts in
Minangkabau. Dordrecht: Foris.

————— (2001) Transndiond dimendons of legd plurdism. In. W. Fikentscher (ed.)
Begegnung und Konflikt— Eine kulturanthropol ogi sche Bestandaufnahme.Mindeat

C.H. Beck Verlag. (inprint)

Benda-Beckmann, F. and K. von (1983) Adat and Rdigion in Minangkabau and
Ambon”. In; H. Claessen and D. Moyer (eds) Time Past, Time Present, Time Future.
Dordrecht: Foris, 195212

————— (1993) "Idamic law as folk law". In: H. Slaets (ed.) Liber amicorum Mohammad
Koesnoe Surabaya Airlangga Universty Press, 19-37

----- (1994) Property, politics and conflict: Ambon and Minangkabau compared. Law
and Society Review 28; 589-607.

————— (1998) Where dructures merge State and 'off-da€ involvement in rurd socid
security on Ambon, Indonesa In: S, Panndl and F. von Benda-Beckmann (eds.) Old
world places, new world problems: Exploring resource management issuesin Eastern
Indonesia. Canberra The Audrdian Nationd University, Centre for Resource and
Environmental Studies, 143-180



22

Benhabib, S. (1989) Autonomy, modernity, and community. Communitarianism and
critica socid theory. In: A. Honneth, T. McCarthy, C. Offe und A. Wdlmer (eds)
Zwischenbetrachtungen: Im Prozess der Aufklarung. Frankfurt am Main: Suhrkamp,
373-3A

Bowen, J. R. (2000) Consensus and suspicion: Judicid ressoning and socid change in
an Indonesian society 1960-1994. Law and Society Review 34: 97-127.

Duprez, B., M. Berger and L. aZwaini (eds) (1999) Legal pluralism in the Arab
world. The Hague: Kluwer Internationd.

Featherstone, M., S. Lash and R. Robertson (1995) (eds) Global modernities. London:
Sage.

Hiet, L. van de (1994) Indigenous peoples and international organisations.
Nottingham: Spokesman

Griffiths, J. (1986) What islegd plurdism? Journal of Legal Pluralism 24: 1-50.

Held, D., A. McGrew, D. Goldblatt & J. Perraton (1999) Global transformations:
Politics, economics and culture. Cambridge: Polity Press.

Merry, SE. (1988) Legd plurdiam. Law and Society Review 22 869-89%6.

Schlee, G. (2000) Collective identities, property relations, and legal pluralism Hale
Max Planck Indtitute for Socia Anthropology. Working Paper No. 1.

Vanderlinden, J. (1989) Return to legd plurdism. Journal of Legal Pluralism 28:149-
157.

Vollenhoven, C. van (1909) Miskenningen van het adatrecht. Leiden: E. J. Brill.



